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JUDGMENT:

1. The case at hand was initiated on the basis of a complaint 

lodged by Ajit Ghosh informing the learned CJM that he is a 

partner  in  “Shiva  Labs”  a  diagnostic  centre  situated  at 

Dhekiajuli town and that he had spent considerable amount of 

money  to  make the business  start.  It  is  also  stated  in  the 

complaint petition that most of the essential technical item 

including  a  computerized  analyser  was  purchased  by  the 

complainant  and  entrusted  to  the  accused  for  use  in  the 

joint/partnership  business.  But  his  partner/accused  Jadav 

Dutta has committed criminal breach of trust inasmuch as he 

has refused to return those goods inspite of demand and he 

has further refused to share any profit of the joint business 

and has thrown the complainant out of Shiva Labs. 

2. The  learned  CJM  exercised  power  u/S  156(3)  CrPC  and 

directed the O/C Dhekiajuli PS to register a police case and 

investigate  the  matter.  Accordingly,  the  complaint  petition 

was treated as an FIR, and a police case being Dhekiajuli PS 

Case  number  87/2008  was  registered  and  investigation 

commenced.  During  investigation,  statement  of  material 

witnesses  was  recorded.  The  police  seized  the  various 

documents  showing  expenditure  of  considerable  amount  of 

money by the complainant and also by his family members. 

The I/O also seized documents of Dhekiajuli municipality and 

rent  receipt  issued  by  the  landlord   to  form  a  considered 

opinion in the charge sheet submitted vide CS 55/08 dated 

27.04.2008 against the above named accused person. 



3. On receipt of the charge sheet, cognizance of the offence was 

taken  as  per  mode  under  Section  190(1)  Cr.PC.  This  Court 

issued  the  processes  against  the  accused  person.  On  his 

appearance  copies  of  relevant  documents  were  furnished. 

Charge was framed under Section 406 read with Section 404 

IPC.  The  particulars  of  the  charge  was  read  over  and 

explained to the accused person pleaded not guilty and hence 

the case proceeded to next stage of trial. 

4. In this case, the prosecution could examine 5 witnesses while 

the defence examined none. The defence case is one of total 

denial. It would be relevant to note here that prosecution was 

afforded more than sufficient  opportunity  to produce other 

listed witnesses  including  the I/O but  prosecution failed  to 

bring the other witnesses to the witness box. 

5. POINT  FOR  DETERMINATION:  Whether  the  accused  Jadav 

Dutta in the year 2008 committed criminal breach of trust by 

not returning the goods purchased by his partner in the joint 

property  “Shiva  Labs”  inspite  of  demand  and  also  by  not 

sharing  the  profits  and  misappropriating  or  converting  the 

equipments and other goods to use not authorized? 

6.  DISCUSSION DECISION AND THE REASONS THEREOF:  I have 

perused the record and heard the parties. In the instant case, 

the  prosecution  has  exhibited  22  documents  and  these 

exhibits have been marked without any objection. In that view 

of the matter, the documents marked and exhibited are part 

of evidence on record.

7. I would begin my reading the deposition of the 5 witnesses 
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examined  by  the  prosecution.  Aijit  Ghosh,  the  informant, 

examined as PW1 has deposed that the accused had made an 

offer to him to start a partnership business. After accepting 

the offer, so deposes the informant, he (PW1) and his wife 

invested the entire capital amount to start the Shiva Labs, a 

diagnostic centre at Dhekiajuli in the year 2001. This witness 

has  averred  that  the  rent  and  municipal  permission  were 

taken jointly and the accused thereafter started running the 

day to day affair of business while the informant became a 

silent  partner  as  per  procedure  common in  business  world. 

PW1  has  further  averred  that  after  about  4  year  (of  the 

starting of the business) accused inspite of repeated demand 

declined to show the statement of account of the partnership 

business  and  instead  offered  to  pay  interest  on  the  sum 

invested in the partnership business. Faced with little option 

PW1 agreed and received Rs. 192,400/ as part payment. It is 

further deposed to that the balance amount of Rs. 283,284/ 

was  agreed  to  be  paid  at  a  later  date  but  the  accused 

misappropriated and converted the said amount constraining 

the complainant to seek legal redress. 

8. It is time now to look closely to the cross examination of PW1. 

I  have  read  and  re-read  the  cross  examination  and  I  am 

convinced  that  on  the  material  point  of  existence  of 

partnership  firm,  the  investment  made  in  the  firm,  the 

demand  for  statement  of  account  and  the  subsequent 

agreement to return Rs. 424,000/ this vital witness remained 

steadfast  and  consistent.  Hence  there  is  no  reason  not  to 



believe  the  testimony  of  PW1  more  so  because  it  is 

corroborated in material particulars by PW5, PW4 and PW2. 

9.  It may perhaps be of some importance to point out that the 

defence has been able to point out that in the FIR and in the 

previous  statement  recorded  u/S  161  Cr.PC,  there  was 

omission to record the subsequent agreement for repayment 

of money. Mr. J. Baishya, learned defence counsel has pointed 

to these omissions and argued that in the circumstance PW1’s 

testimony  ought  not  be  believed.  On  the  other  hand,  Mr. 

Gajriel, learned Assistant PP has argued that PW1 could not be 

shaken on material  points  during  cross  examination and he 

should  not  be  disbelieved  merely  because  the  I/O  did  not 

record the statement under Section 161 Cr.PC meticulously. I 

have given my anxious thought to the rival submission and  I 

am of the firm opinion that the entire testimony of a witness 

cannot be discarded merely because I/O did not record some 

aspect  of  the  case  in  the  statement  u/S  161  Cr.PC  and  it 

cannot be discarded totally even if it is proved that there is 

some  embellishment.  I would like to now point out that in 

Almgir Vs State reported in (2003) 1 SCC 21, the Supreme 

Court observed as under:

“It was observed that the omission to mention a  

relevant  fact  in  a  statement  under  Section  161 

CrPC  but  stated  before  the  Court  by  the 

prosecution witness  would not be a ground  for 

rejecting his evidence on that aspect only, if his  
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evidence  is  otherwise  acceptable  and  that  such  

lapses on the part of the police official would not  

takeaway  the  nature  and  character  of  the  

evidence.”

10.Before I proceed further, I must also put it in black and white 

that FIR is not an encyclopedia of the prosecution case. It is 

just a document which initiate the criminal case by disclosing 

ingredients of cognizable offence, nothing more and nothing 

less.  [See  Padma  Payeng  Vs  State  of  Assam  reported  in 

1995(3) GLT 360].

11.Be that as it may, let me now read the testimonies of other 

witnesses.  Gour  Pada  Shaha,  PW2,  has  supported  PW1 

inasmuch  as  he  deposes  that  Shiva  lab  was  a  partnership 

business of the accused and the informant. According to PW2, 

the accused had admitted in his presence that informant had 

invested Rs 244,000/ and that he (PW1) was entitled to Rs. 

424,000/ as principal cum interest on the sum invested in the 

business firm. It is deposed to by PW2 that consequent to this 

agreement,  accused  had  returned  Rs  192,000/  to  PW1 and 

further pleaded that the balance sum would be returned in 

installments. PW2 averred that accused however did not pay 

the installments and converted the money to his own use.  

12. Badal  Ch.  Dey  (PW4)  is  an  important  prosecution  witness 

inasmuch as he deposes that Shiva Labs is a partnership firm 

and  that  the  informant  and  accused  were  its  partners. 

According to PW4, when business relation turned sour, he and 



some others tried for rapprochement. PW4 states that accused 

promised to make the payment in installment but did not keep 

his  words  and hence criminal  case had to be instituted. In 

cross  examination  PW4  clarified   that  pursuant  to  oral 

agreement,  accused  had  paid  one  installment  but 

subsequently did not pay the balance. Thus a whole reading of 

the testimony of PW4 goes to show that it is in tune with the 

broad contour of testimony of PW2 and PW1.  

13.Anupam Roy, examined as PW3, has corroborated PW1 to the 

extent that Shiva Labs was a partnership firm opened by the 

informant  and  the  accused  person.  It  is  averred  that 

subsequently,  the  accused  did  not  come  clean  on  money 

matters and hence the informant instituted the instant case. 

PW3  has  exhibited  the  seizure  list  vide  which  police  had 

seized the documents  during  the period of  investigation.  In 

cross  examination,  PW3  admitted  that  he  was  not  present 

when  the  partnership  agreement  was  being  made  and  his 

direct knowledge about the incident is limited to the extent 

that  when accused  did  not  come clean  on  money  matters, 

police  came  and  seized  some  documents.  PW5  Gopa 

Choudhury has deposed that accused and the informant had 

jointly taken a room from her on rent for starting Shiva Labs 

at Dhekiajuli  town. Beyond that PW5 states that he has no 

direct knowledge. What is interesting to note is that defence 

has  not  even  put  any  suggestion  to  this  witness  that  the 

tenanted premise was not taken jointly by the accused and 

the informant. In other words, the defence does not seriously 
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dispute  the  statement  that  the  premise  of  Shiva  Labs  was 

taken  jointly  on  rent  by  the  informant  and  the  accused 

person. 

14.Documentary  Evidence  Vs  Oral  Evidence  :  In  the  instant 

case, prosecution has proved the seizure list and exhibited 23 

material exhibits. The stage is therefore not inappropriate to 

discuss the evidentiary value and weightage to be assigned to 

documents marked and exhibited during trial. My search for 

an answer has taken me to  Section 91 & 92 Evidence Act 

which  reflects  the  legislative  intent.  The  law  is  that  the 

contents of the document shall have higher evidentiary value 

and no oral evidence to the contrary can be accepted unless 

and until the defence shows that its case falls under one of 

the exceptions ingrained in the Section 92. The Evidence Act 

is thus unambiguous that documentary evidence shall prevail 

over oral testimony.

15.JOINING THE LOOSE ENDS:   A holistic reading of the oral and 

documentary  evidence  on  record  lead  to  an  irresistible 

conclusion  that  Shiva  Labs  was  started  as  a  partnership 

business at Dhekiajuli town. The partners had obtained a joint 

trade license and shared rented premise. It is also proved on 

the basis of the document filed and the oral  testimony led 

that informant and his wife had invested sufficient monies in 

the partnership business. It is also proved that there was a 

subsequent  agreement  and  the  accused  had  made  part 

payment  of  Rs.  192000(approx)  pursuant  to  the  oral 

agreement entered subsequently.



16.The stage is all set to now place on record the ingredient of 

offence charged. In criminal breach of trust an accused comes 

into  possession  of  a  property  or  acquires  dominion  over  a 

property honestly and bona fide, but he develops dishonest 

intention subsequent to the taking possession of or subsequent 

to having acquired the dominion over the property and having 

developed  such  dishonest  intention  he  dishonestly 

misappropriates or converts  to his  own use the property or 

dishonestly uses or disposes of the property in violation of any 

direction of law prescribing the mode in which such trust is to 

be  discharged,  or  of  any  legal  contract  express  or  implied 

which he has made touching the discharge of such trust. Thus, 

in  criminal  breach  of  trust,  the  intention  of  the  accused 

cannot  be  dishonest  or  mala  fide  at  the  time  when  he 

comes into possession of the property or comes to acquire 

dominion over the property; but having come into possession 

of the accused subsequently develops dishonest intention and 

actuated by such mens rea, he converts to his own use the 

property  or  misappropriates  it.  Reliance  in  this  context  is 

placed upon the decision of Gauhati High Court in Mahindra & 

Mahindra Financial Services Vs Delta Classic Ltd reported in 

2009 (4)GLT 741.

17.I must remind myself that the existence of the partnership 

business  between  the  informant  and  the  accused  stood 

proved.  It  is  also  proved  that  the  informant  had  invested 

monies in that firm. The accused being the partner running 

day to day affairs thus came in dominion over the investment 
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made by the informant/victim. The assertion of subsequent 

agreement for re-payment also stands unblemished and hence 

proved. In the light of the legal position and the proved facts 

stated above, the limited question that now confronts me is 

whether  the  other  ingredient  of  the  offence  i.e.  acting 

dishonestly and misappropriation or conversion of money can 

be stated to have been satisfied or not.

18.To answer the limited question, let me briefly re-capitulate 

the  evidence  on  record.  PW2  and  PW4  have  maintained  a 

consistent position that in their presence an agreement was 

reached where the accused admitted his liability to pay a sum 

of Rs. 424,000/ to the informant and further he paid a sum of 

Rs  192,000  (approx)  in  the  form  of  first  installment  and 

further promised to return the remaining Rs.244, 000/ within 

a specified time. It has further been unambiguously deposed 

to that accused did not make the payment of  balance sum 

inspite of demand. Thus what is transparent is that PW2 and 

PW4 have corroborated PW1 on the vital aspect of the case 

and  these  three  witnesses,  I  reiterate,  remained  steadfast 

during cross examination. 

19.I must pause and point out that every breach of trust is not a 

criminal offence. To give the act a criminal hue, prosecution 

must  prove  the  requisite  mens  rea  i.e.  acting  dishonestly. 

Mens  rea,  it  may be noted,  is  a  state of  mind and seldom 

there  can  be direct  evidence  of  such  state of  mind.  In  an 

offence  under  Section  406  IPC,  what  is  required  is  that 

accused  acted  dishonestly  i.e.  he  acted  in  order  to  cause 



wrongful gain to himself  OR wrongful loss to some one (read 

informant) else. 

20.Hence  the attending  facts  and circumstances  including  the 

conduct of the accused and even the defence taken can be 

considered  while  determining  whether  the accused had the 

requisite  mens  rea  or  not.  It  may  be  perhaps  of  some 

importance  to  remember  that  in  criminal  breach  of  trust, 

unlike  cheating,  what  is  material  is  subsequent  act  of  the 

accused, for the ingredient demands that though he came in 

possession  of  the  property  bonafide,  he  subsequently 

developed  the  criminal  intent  to  cause  wrongful  gain  or 

wrongful  loss.  The  trend  of  the  cross  examination  goes  to 

show that accused has not seriously disputed his making part 

payment in the form of one installment. In that background, I 

am duty bound to note that the witnesses notably PW2 and 

PW4  have  averred  in  one  voice  that  accused  promised  to 

return  the  balance  amount  but  did  not  do  so.  In  the 

circumstance,  the accused  was  saddled to  explain  the  said 

piece of incriminating evidence appearing against him as to 

whether he paid the part payment in discharge of loan etc and 

whether any further payment was to be made and if so why he 

refused to pay the balance sum of money. The accused was 

pointed questions on these points but he has chosen to simply 

deny the allegation in toto in his statement recorded u/S 313 

Cr.PC.

21. The purpose of recording statement under Section 313 of the 

Code, I must point out, is to afford opportunity to the accused 
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to explain the incriminating materials appearing against him in 

the evidence. In this context  Sub Section 4 to Section 313 

manifest the legislative intent and reads: “The answers given 

by  the  accused  may  be  taken  into  consideration in  such 

inquiry or trial, and put in evidence for or against him in any 

other inquiry into, or trial for, any other offence which such 

answers may tend to show he has committed.”

22.Bearing  in  mind  what  Sub  Section  4  to  Section  313  Cr.PC 

states,  I  have  carefully  looked  into  the  statement  of  the 

accused person and I find that he has not even attempted to 

explain  the  incriminating  materials  pointed  out  in  the 

preceding  paragraph  and  has  in-fact  given  evasive  answers 

denying even the existence of partnership business, denying 

his admitting to payment of balance amount etc. 

23.The stage is not inappropriate now to quote the decision of 

the Apex Court  in  Sukhdeo Singh Vs State reported in  AIR 

1992  SC  2100 wherein  the  Hon’ble  Court  held  that  “  an 

answer given by an accused under S. 313 examination can  

be used for proving his guilt as much as the evidence given  

by a prosecution witness.” . Summing up the discussion, the 

Hon’ble Court concluded that there is no legal impediment in 

convicting a person on the basis of the statement recorded 

and went on to observe is Sukhdeo Singh (supra) at para 52 as 

under:

“Even on the first principle we see no reason why the  

Court  could  not  act  on  the  admission  or  confession  

made by the accused in the course of the trial or in his  



statement  recorded  under  is  S.  313  of  the  Code.”  

(emphasis supplied).

24.The Gauhati High Court in a decision reported in 2009(1) GLT 

405  reiterated  the  position  of  law  and  opined  that  the 

statement so made, can, indeed, be taken into consideration,  

at the trial, against the accused for the purpose of arriving at  

the  guilt  or  otherwise  of  the  accused. Applying  the  above 

principle  to  the  facts  involved  in  the  case  at  hand,  what 

becomes transparent is that when the evidence on record is 

read  with  the  statement  of  the  accused  it  leads  to  a 

reasonable  inference that accused had developed the intent 

to  cause  wrongful  loss  to  the  informant  by  converting  the 

money invested to his (accused) own use and thus there is now 

a reasonable inference of  guilt  against  the accused person. 

The facts so established during evidence are also consistent 

with the documentary evidence exhibited and lead towards 

the hypothesis of guilt of the accused person. Credibility of 

testimony, oral and documentary, depends considerably on a 

judicial evaluation of the totality, not isolated scrutiny. In the 

instant  case,  the  documents  were  marked  and  exhibited 

without objection and they fortify the oral testimony lead and 

recorded. 

25.PROOF BEYOND REASONABLE DOUBT  : While it is necessary 

that proof beyond reasonable doubt should be adduced in all 

criminal cases, it is not necessary that it should be perfect.In 

Inder  Singh  Vs  State 1978 STPL(LE)  9271 SC the  Supreme 
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Court held proof beyond reasonable doubt cannot be distorted 

into  a  doctrine  of  acquittal  when  any  delictate  or  feeble 

doubt  flits  past  feeble  mind.  Standard  of  proof  beyond 

reasonable doubt is a guideline not a fetish and guilty man 

cannot get away with it because truth suffers from infirmity 

when projected through human process.

26.In  the  result  and  for  reasons  discussed  in  the  preceding 

paragraphs, I become convinced that accused has committed 

the offence punishable u/S 406 IPC. Accused stands convicted.

27. PROBATION & HEARING ON SENTENCE:  Having regard to the 

nature of the fact and the circumstance in which the offence 

was  committed,  more  particularly,  because  the  accused 

betrayed his friend (informant) for wrongful monetary gains, I 

deem it fit not to grant him the benefit of probation. At the 

same time, having considered the age of the accused and the 

fact that it is the first offence committed by him, I deem it fit 

to treat him leniently and the accused/convict is sentenced to 

SI for 1 month and he is directed to pay a fine of Rs.10, 000/- 

i/d  SI  for  15  days  and  the  fine  if  realized  be  paid  to  the 

informant.  Bail  bond  shall  continue  during  the  appellate 

period as per provision made in the amended Code.  Inform 

the District Magistrate by sending a copy of Judgment & Order 

to him as per Section 363 Cr.PC

Given under my hand and seal of this Court on this 26th day of 

April 2012   

                                                   Roushan Lal, AJS
             SDJMTezpur. 


